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COMMONWEALTH HEADS OF GOVERNMENT MEETING (SPECIAL POWERS) BILL 2011 

Committee 

Resumed from 25 May. The Deputy Chairman of Committees (Hon Michael Mischin) in the chair; Hon Donna 
Faragher (Parliamentary Secretary) in charge of the bill. 

Clause 16: Special powers only available during CHOGM period — 

Progress was reported after the clause had been partly considered. 

Hon DONNA FARAGHER: Mr Deputy Chairman, you will recall that a great deal of discussion was had last 
night about clause 16 and how it relates to some other clauses later in the bill. To add clarity, and given that a 
great deal of time was spent on that matter , it would be useful to the committee—we have discussed this behind 
the chair—if I spent a moment going through how the clauses in this part relate. I will use some practical 
examples for the benefit of the house and for the benefit of anyone who might be listening or who will read 
Hansard at a later date. As has been said, clause 16 provides a limitation that the powers in part 3 may be 
exercised only during the CHOGM period in, or in relation to, a CHOGM security area, with the exception of the 
powers in division 5, which are those powers that relate to closing roads. I make it clear that this clause restricts 
the exercise of powers to the CHOGM period and it restricts the exercise of powers to within, and in relation to, 
CHOGM security areas. The term “in relation to” means connected to by some relationship to a CHOGM 
security area. 

To illustrate the relationship between the clauses in this part, I will describe how clauses 16 and 18 relate to the 
powers to establish checkpoints, cordons and roadblocks, and the powers to stop and search persons, vehicles 
and vessels. Although we have not got to clause 18 yet, I will use it for the purposes of illustrating the point I am 
making. Clause 18 provides the power to establish checkpoints, cordons and roadblocks for the purpose of 
stopping and searching persons, vehicles or vessels under part 3 and for preventing persons from entering or 
leaving a CHOGM security area without the permission of a police officer or authorised person. Roadblocks 
established under this clause may be on roads leading into or out of a CHOGM security area. That is an example 
of what is meant in clause 16 by the term “in relation to”. Clause 18 does not provide a power to stop and search 
persons, vehicles or vessels. For those powers, we must refer to the appropriate clauses. The actual power to stop 
and search persons is provided in clause 21, and the power to stop and search vehicles and vessels is provided in 
clause 25. I will provide an example of how these powers relate. A roadblock may be set up on a road leading 
into or out of a CHOGM security area, pursuant to clause 18. That roadblock must be set up for the purposes set 
out in subclause 18(2)(a), which in this case is for the purpose of stopping and searching vehicles under clause 
25(1)(a). The roadblock must be set up during the CHOGM period and must be in relation to a CHOGM security 
area by virtue of clause 16. The actual power to stop and search vehicles at a roadblock is provided by clause 
25(1)(a). Under that clause, only vehicles seeking to enter the CHOGM security area relating to the roadblock 
can be searched as a condition of entry; that is, if they want to gain entry to the security area, they must submit to 
a search of the vehicle. If they do not want to consent to a search, they can leave. 

Another example relating to stopping and searching persons is that a checkpoint may be established pursuant to 
clause 18(1)(a). This checkpoint is for the purposes set out in clauses 18(2)(a) and 18(2)(b); that is, for stopping 
and searching persons, and for preventing the entry of persons without the permission of a police officer or an 
authorised person, from entering a CHOGM security area. This checkpoint must be established during the 
CHOGM period in relation to a CHOGM security area by virtue of clause 16. The actual power to stop and 
search persons seeking to enter the CHOGM security area to which the checkpoint relates is provided by 
subclause 21(1)(a). Under this clause, only persons seeking to enter a CHOGM security area can be searched as 
a condition of entry; that is, if they want to gain entry into the area, they must submit to a search. It is clear that 
clause 16 provides that the part 3 powers apply within CHOGM security areas. I hope the examples I have given 
clarify what is meant by the term “in relation to a CHOGM security area” in clause 16. I reiterate that if a person 
does not want to consent to a search, the person can leave. I hope that provides some clarity to the house. 

Hon GIZ WATSON: I thank the parliamentary secretary for that explanation, which certainly is of assistance. 
Part of the problem is the interrelationship between all the clauses in part 3. Am I correct in understanding that 
part 3 enables the checkpoint, cordon or roadblock to be established on a road that leads into or out of an area, as 
the parliamentary secretary said, and that at that checkpoint, if people have arrived at the checkpoint because 
they want to enter the area, they will be subjected to having their vehicles and themselves searched, unless they 
say that they do not want to go there, in which case they can leave with no further consequences? 

Hon DONNA FARAGHER: Yes, they could be. As Hon Giz Watson said, there is the option for them to turn 
around. 

Clause put and passed. 
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Clauses 17 to 38 put and passed. 

Clause 39: Excluded persons list — 

Hon DONNA FARAGHER: On the supplementary notice paper is an amendment in the name of Hon Giz 
Watson. However, I recently circulated three amendments standing in my name at clause 39. I am not sure how 
best to deal with this, because there is already an amendment to this clause on the notice paper. I do not know 
which is more appropriately dealt with first. 

Hon GIZ WATSON: I suggest that the flow of the debate might be better understood if I explained what I was 
seeking to do. Perhaps the parliamentary secretary can then tell us how she wishes to proceed. 

Hon Donna Faragher: That is fine. 

Hon GIZ WATSON: I have amendments to clause 39 on the supplementary notice paper. I will not formally 
move those amendments at this point, but I will speak to the concerns the Greens (WA) have with this clause. 
Division 7 is headed “Powers to refuse entry to, and remove from, security area”, and clause 39 is headed 
“Excluded persons list”. I spoke about this during the second reading debate. Clause 39 states — 

(1) The Commissioner may compile one or more lists of persons (an excluded persons list) who 
the Commissioner is satisfied are persons who would pose serious threats to the safety of 
persons or property (or both) in a CHOGM security area during the CHOGM period. 

Therefore, there is a threshold of who will be included on the list. A person on the list must pose a serious threat 
to the safety of persons or property. Clause 39 continues — 

(2) The Commissioner may (but need not) cause an excluded persons list to be published by 
whatever means the Commissioner considers appropriate. 

(3) Without limiting subsection (2), an excluded persons list may be published — 

(a) in the Gazette; or 

(b) in any newspaper published in the State (whether or not circulating generally 
throughout the State); or 

(c) on a website. 

(4) A failure by the Commissioner to notify the public of the contents of an excluded persons list 
does not affect the validity of the list or otherwise limit any powers conferred by this Act in 
relation to persons named in the list. 

The purpose of the list is to assist the police in the provision of security at the event. The proposition is that there 
possibly will be persons who will pose serious threats to the safety of persons or property during the CHOGM 
period and in a CHOGM security area, and that in order to ensure security, it may be necessary for the list to be 
published. As the clause is currently drafted, that is a very broad power. I have had several discussions about 
how this could operate. The commissioner would make an assessment based on information he has gained as to 
whether somebody is to be included on the list. Once the decision has been made that a person should be 
included on the list of excluded persons, an attempt would be made to contact the person to inform them that 
they had been listed. The intention is to simply warn them that they would not be welcome in the CHOGM 
security area, and that if they appeared there, they would be turned away. That is fine; my concern is about the 
provision that allows this list to be published in a number of ways. Of course, once it is published, it is there in 
perpetuity. It would have a very significant impact upon an individual to be named and, in effect, shamed by 
being described as somebody who poses a serious threat. If the purpose of this provision is to provide better 
policing, I do not see why it is necessary to publish the names of those people who have been contacted and 
warned. My amendments are designed to make a differentiation between those people and people whom the 
police have been unable to contact, and whom therefore may legitimately have their names made public. I still 
have some concerns about that and do not agree with the concept that there is any necessity to make their names 
public. My amendments are designed to do a couple of things: firstly, to ensure that the list contains only the 
names of people who cannot be notified of the decision to include them on the list, after a reasonable effort has 
been made to contact them; and secondly, to ensure that once the decision has been made that a person is to be 
included on the list, reasonable efforts are made to notify the person of that decision. Those two amendments are 
designed to reflect the intention of the clause and to narrow the powers the commissioner will have in respect of 
the excluded persons list. Having made those comments, I am happy for the parliamentary secretary to perhaps 
indicate whether she agrees with those amendments, and whether the government intends to move an 
amendment to accommodate some of those concerns. 
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The DEPUTY CHAIRMAN: Before I give the call to the parliamentary secretary, I note that she has some 
amendments on the supplementary notice paper, and that one of them deals with line 8. That takes precedence, 
and will have to be dealt with first, if it is to be pursued. 

Hon DONNA FARAGHER: I will make some general comments and then I will move the proposed 
amendment standing in my name. In respect of publishing the excluded persons list, the criteria for placing a 
person on the list is clearly restricted to those persons about whom there is significant intelligence of the 
potential for a threat or act of violence. It is currently the intention of Western Australia Police to not publish the 
list. I refer to the example of APEC; as I understand it, 61 persons were declared excludable under the APEC act. 
The New South Wales police were able to contact all but eight of those persons, to notify them of their inclusion 
on the list. None of the names was publicly identified. Albeit there was a provision in that legislation similar to 
that which we are dealing with, the New South Wales police never released those names publicly. 

One of the concerns surrounding the amendment proposed by Hon Giz Watson is that reasonable effort would 
need to be made to contact or find a person when making the decision about whether to include the person on the 
excluded persons list, and that prior to that decision being made, the person would need to be afforded an 
opportunity to be heard in relation to the matter. A key problem with the proposed amendment, from the 
government’s point of view, is that there would be the potential to create a significant delay between the receipt 
of sufficient intelligence on a person to satisfy the commissioner that the person should be placed on the list, and 
actually placing the person on the list. However, it is the intention of the Commissioner of Police to take all 
reasonable steps to make contact with such people to notify them that they have been placed on the excluded 
persons list. Following earlier discussions, I propose to move the amendment to clause 39 standing in my name, 
and there are consequential amendments that follow. I move — 

Page 27, after line 8 — To insert — 

(1A) The Commissioner must take reasonable steps to contact a person in order to notify 
the person that the person is named in an excluded persons list. 

It will therefore be clear in the legislation that there is a requirement for the commissioner to take reasonable 
steps to contact such a person. Although that amendment does not go to the lengths that Hon Giz Watson would 
like, I believe it is an appropriate amendment and adds to what has already been said, and makes that provision 
clear in the context of the legislation. 

Hon KATE DOUST: The issue of the list was canvassed extensively during the second reading debate, and the 
opposition was of the view that the amendments proposed by Hon Giz Watson would have addressed some of 
those concerns. I am pleased that the government, after extensive discussion, has acknowledged that there is an 
issue with some of the language in the legislation. Although the government’s amendment may not provide total 
comfort to Hon Giz Watson, it may go some way towards addressing the concerns that have been raised. The 
opposition will support the government’s amendment. 

Hon GIZ WATSON: I thank the parliamentary secretary; I appreciate that there has been some accommodation 
of the concerns about this clause, and I am happy to support the amendment moved by the parliamentary 
secretary. I indicate that I will no longer be moving amendment 18/39 standing in my name. 

Amendment put and passed. 

Hon GIZ WATSON: I think I am right in saying that amendment 19/39 standing in my name will not be taken 
up by the government, but I will speak to it. I move — 

Page 27, after line 17 — To insert — 

(3A) The published excluded persons list can only contain names of persons who cannot be 
notified of the decision after reasonable effort has been made. 

I have moved this amendment to reflect the information I have received by way of briefings that the list would 
be published only if one or more of the people on the excluded list had not been contacted. My concern remains, 
and that is why I wish to pursue this amendment. We had quite a lengthy conversation behind the chair about this 
issue this morning. Does naming a person mean just the person’s name? At least two, if not more people, might 
have a common name such as Brian Jones, John Smith or whatever. Simply having a name will not necessarily 
be enough to identify a person. It might be necessary to name the person and provide an address or description. I 
suggest that making that public in the Government Gazette, any newspaper or website will create a naming and 
shaming exercise on a grand scale. I raised a number of concerns about this. What if the person who is on the 
excluded list—this is quite plausible—had a mental health issue, was deluded and was making threats of a 
serious nature? The commissioner might decide out of an abundance of caution that he needed to take those 
threats seriously. I think a threat to blow something up is an offence in and of itself even if one is of unsound 
mind. The other concern is that there is no distinction between children, juveniles and adults. Public naming and 
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identifying individuals, as we know with juveniles in particular, can have a profound consequence and affect 
someone for the rest of their life. It is one thing if a repeat offender is posing a serious threat. But people can 
make extravagant claims about what they are threatening to do. My contention is that if the Commissioner of 
Police has not been able to contact them to have a word to them and verify whether they are a concern or just 
delusional, they will be named and shamed. There is no need to name publicly those people the commissioner 
has contacted because they would have been warned and told to stay away. Given the conversations we have had 
about this, perhaps the parliamentary secretary can indicate why it is necessary to maintain the capacity to 
publish the names of people who have been photographed and, therefore, alerted. Why is there a need to 
continue to retain the power to publish their names and not support my amendment, which will restrict the list to 
simply those people the police have not been able to contact?  

The DEPUTY CHAIRMAN: Do I take it Hon Giz Watson is not pursuing amendment 18/39?  

Hon Giz Watson: Yes, Mr Deputy Chairman; I believe I moved that.  

Hon DONNA FARAGHER: I understand Hon Giz Watson withdrew 18/39.  

Hon Giz Watson: We are on 19/39.  

Hon DONNA FARAGHER: I thought the Deputy Chairman was referring to 18/39.  

Hon GIZ WATSON: I indicated a little while back that I would not pursue 18/39. Perhaps I did not formally 
withdraw it. I now formally withdraw amendment 18/39. I have moved amendment 19/39. I am sorry for any 
confusion.  

Hon DONNA FARAGHER: The government will not support the amendment moved by Hon Giz Watson. We 
believe it would provide a further restriction on WA Police insomuch as—I take Hon Giz Watson’s point that if 
they had been notified and told not to come, that would be the end of the matter—there may be a situation in 
which a person has been notified and might ignore that warning, or intelligence gained by the police may 
indicate that the person poses an imminent threat to the safety of CHOGM and the public. In that instance it 
would be appropriate for WA Police to advise the public and seek their assistance if required. If we did not allow 
WA Police to do that, we would be unnecessarily restricting them in the case of, as I said, an imminent threat. 
Yes the person might have been notified, but it will not be taking into account a situation such as that in which 
the assistance of the public would be called upon by WA Police.  

Hon GIZ WATSON: I want to explore this foreshadowed involvement of the public in responding to a person 
who is a threat. Is it the intention to publish anything other than the person’s name?  

Hon DONNA FARAGHER: Yes, there may be a circumstance, depending firstly on the nature of the threat; 
and, secondly, whether clarity needs to be added to the name of the person we are seeking on the list when there 
are similar names, as per the discussion we had behind the chair.  

Hon GIZ WATSON: When we say “compile one or more lists of persons”, will the minister indicate exactly 
what a list of persons will look like given that this clause empowers the commissioner to compile a list?  

Hon DONNA FARAGHER: As a general rule, it would contain general personal particulars such as name, 
address and date of birth. I am advised that it would not include a photo. Further subsets of lists could be used by 
the WA Police that obviously contain further details, but in terms of this list, the advice I have is that, as a 
general rule, it would contain personal information that would identify more clearly who the excluded person is 
in terms of age and address.  

Hon GIZ WATSON: The list will contain information that identifies a person but will not contain a photograph. 
If the parliamentary secretary is suggesting that one of the uses this list could be put to, and hence one of the 
reasons for allowing it to be published, is that people will be asked to assist the police to identify people, how 
will that be possible without a photo?  

Hon DONNA FARAGHER: I have sought some further information on the list, which might assist Hon Giz 
Watson. The list might also include some personal information such as a description of the person. It might or it 
might not. Essentially, we would not be seeking for all the public to be able to identify the person. The purpose 
would be to target those people who know that person. In the course of normal police duties the police do not 
always have a photo of a person, yet they may still ask for assistance from the public with the information they 
have. That might not always mean that they have a photo. That happens now.  

Hon GIZ WATSON: I foresee problems with the use of the information. We could imagine a scenario in which 
the commissioner decides that there is a need to make public either the whole list or part of the list, and that 
information is published in the paper and/or on a website. People will be asked to look out for these people. It 
seems to me that a couple of things might happen. What are people being encouraged to do if they find one of 
these people? Not everybody is as sensible as everybody else. If I found somebody who had been identified as 
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posing a serious threat to the safety of persons or property at the CHOGM event, I might decide to make a 
citizen’s arrest, which might be a bit of a problem if this person was a bit unhinged. It does invite some 
dangerous circumstances. It seems to me that it is rather unusual to enlist people to assist the police with this sort 
of activity when we have already said that the list has a very high threshold and will only include people who 
pose serious threats to the safety of persons or property. I would have thought that it would be very unsafe to 
encourage the community to engage with people who pose serious threats to the safety of other people. I just 
think it is a little naive, perhaps, to issue a description of a person at a public event. It might actually cause 
widespread unrest, concern and confusion. I cannot see that it would serve the purpose it is meant to serve. It is 
an unusual role. It is the sort of role that the police usually retain. People are not usually encouraged to take on a 
vigilante role.  

Hon DONNA FARAGHER: One might say that CHOGM is an unusual event to be held in Perth. It is a very 
positive event, as I am sure Hon Giz Watson will agree after this debate.  

Hon Giz Watson: Unusual, yes.  

Hon DONNA FARAGHER: I think we have reached a point where we have to agree to disagree on the 
excluded persons list. Hon Giz Watson asked what a person would do with this information and said that it 
would cause confusion. It certainly would not be the intention of the police to release the information and to say, 
“There you go”. Much like Crime Stoppers, there will obviously be contact details for the police, or if one 
happens to be in the CHOGM security area when a situation arises, police officers will be present. It would not 
be a case of just releasing the information with no fallback in terms of people being able to advise the police. 
That just would not happen. As I have said, I think we have probably got to a point of agreeing to disagree on 
this.  

Amendment put and negatived. 

Hon DONNA FARAGHER: This amendment essentially follows on from and takes into account the earlier 
amendment I moved and was subsequently passed by the chamber, which inserted the following subclause — 

(1A) The Commissioner must take reasonable steps to contact a person in order to notify the person 
that the person is named in an excluded persons list.  

The DEPUTY CHAIRMAN (Hon Michael Mischin): I understand that the other amendment is a grammatical 
consequence of the amendment you are moving. Do you wish to move both amendments at the same time? 

Hon DONNA FARAGHER: Yes. I move — 

Page 27, line 18 — To insert after “the Commissioner” — 

to notify a person that the person is named in an excluded persons list, or 

Page 27, line 19 — To omit “list” and insert — 

list, 

Amendments put and passed. 

Hon GIZ WATSON: I have a couple of further questions. These are more general to this clause. In terms of the 
information on which the commissioner will base a decision to put a person on an excluded persons list, what 
information is to be used, where can it be gained, and what are its limitations, if any?  

Hon DONNA FARAGHER: Essentially, it is any information. That might be public information, criminal 
records or intelligence that is gained. The limitation is whether the person would pose a serious threat to the 
safety of persons or property in a CHOGM security area, which is a higher threshold than on the balance of 
probabilities.  

Hon GIZ WATSON: Can the powers of the Corruption and Crime Commission be used to gain this 
information?  

Hon DONNA FARAGHER: Yes, it could, because the information from the CCC is restricted in terms of use 
against the person for criminal purposes. 

Hon GIZ WATSON: Does a person who is included on this list have any avenue to appeal that decision or to 
test the evidence upon which the decision was made?  

Hon DONNA FARAGHER: Persons on the list have an opportunity for judicial review if they object to the 
commissioner’s decision.  
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Hon GIZ WATSON: Given that some of these decisions about including people on an excluded persons list 
might happen at short notice, when will there be an opportunity for judicial review—before or after their name is 
published in The West Australian?  

Hon Donna Faragher: I thought we were progressing on that one!  

Hon GIZ WATSON: I could not help myself! 

Hon DONNA FARAGHER: They would have recourse to the Supreme Court immediately after the decision is 
made.  

Hon GIZ WATSON: In the preparation of CHOGM I am sure consideration would be given to this list early on. 
That would be part of the preparation. I think I heard the parliamentary secretary say that one of the reasons the 
government did not want the restriction about publishing or notification is that something might have to be done 
at short notice because somebody had just come to their attention. We have now included a provision that 
requires the commissioner to take reasonable steps to contact the person to notify them they are on the list, 
whereas before that was not a requirement. Is the parliamentary secretary saying that everybody will know they 
are on the list? I am a bit confused about this. If a person does not know that he or she is on the list, how can that 
person appeal?  

Hon DONNA FARAGHER: We just passed an amendment that requires the commissioner to take reasonable 
steps to make contact with the person. We have actually put that in. We are starting to go a little circular again in 
terms of being notified and not notified. There is now that requirement that “reasonable steps must be taken”. I 
want to correct what Hon Giz Watson said about my reference to “immediate threat”. That was in the context of 
Hon Giz Watson’s earlier proposed amendment as to when a person had been notified. We have not obviously 
publicly identified them at that point, but there was an imminent threat. For that purpose, even though they have 
been notified and have obviously ignored what they have been asked—that is, do not come along—they have 
come along. There is an imminent threat, and in that instance there would be an opportunity for police to use the 
powers within this act to notify the public. I want to be clear that was in the context of that example.  

Hon GIZ WATSON: Perhaps I might conclude by saying that my understanding is it is entirely possible there 
could be a circumstance involving a person on the list who has not been contacted, even though reasonable steps 
have been taken, and their name gets published in The West Australian. It is only at that point they know they are 
on the list. It is a bit late to have a judicial review once a person has already been named—that is my point.  

Hon DONNA FARAGHER: No, that is not the case, because even if they found out at that point in time, and 
things have obviously happened between being put on the list, the decision being made and finding out they are 
on the list, they could still go down to the Supreme Court.  

Hon GIZ WATSON: My point is: that person has already been named and shamed. It is no comfort to say, 
“You can appeal to the Supreme Court.” How many people have the money and resources to go to the Supreme 
Court?  

Clause, as amended, put and passed.  

Clauses 40 to 52 put and passed.  

Clause 53: Appointment of authorised persons — 

Hon GIZ WATSON: Will the parliamentary secretary indicate the roles it is envisaged that authorised persons 
will play?  

Hon DONNA FARAGHER: They will have no law enforcement powers, but the persons we envisage being 
appointed as authorised persons could be traffic controllers or those who might assist at the checkpoints and 
cordons. In saying that though, those persons will be under the supervision of police officers. Those are just a 
couple of examples. 

Hon GIZ WATSON: I know that there has been discussion about volunteers who will assist at the event. Will 
those volunteers be assumed to be appointed under this clause, or are they completely unrelated to the provisions 
of the Commonwealth Heads of Government Meeting (Special Powers) Bill 2011?  

Hon DONNA FARAGHER: No; they will be seen, if I can put it this way, in more ambassadorial roles rather 
than what is being proposed under these clauses. 

Hon GIZ WATSON: After the authorised persons are appointed, are they then public officers?  

Hon DONNA FARAGHER: Clause 59 states — 

Recognised law enforcement officers and authorised persons are to be taken to be public officers for the 
purposes of The Criminal Code. 
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Hon GIZ WATSON: Relatively recently laws were established in this place that provide for very significant 
penalties to be imposed for assaulting public officers. After these authorised persons have been appointed—who 
will be public officers for the purposes of the Criminal Code—will the same provisions in terms of assaulting 
public officers apply to these people, including the mandatory sentencing? 

Hon DONNA FARAGHER: In the situation of assault, yes, but the mandatory provisions would not apply 
because they apply only to a certain class of public officer. These persons would not be in the class to which the 
mandatory provisions apply. 

Clause put and passed. 

Clauses 54 to 59 put and passed. 

Clause 60: Unauthorised entry to CHOGM security area — 

Hon KATE DOUST: I have some fairly straightforward questions about the next couple of clauses. 
Clause 60(c) includes the words “is otherwise authorised”. What is meant by “authorised”; who does the 
authorising; and will that need to be in writing?  

Hon DONNA FARAGHER: I will answer the third part of the question first: no, it does not need to be in 
writing. In effect, they would be permitted entry by the police officers in that area. 

Clause put and passed. 

Clauses 61 and 62 put and passed.  

Clause 63: Prohibited items — 

Hon KATE DOUST: When we dealt with an earlier part of this bill, we referred to a list of prohibited items. 
Clause 63 also deals with prohibited items. I have two simple questions: is a cigarette lighter a prohibited item 
for the purposes of this bill; and is a pocketknife a prohibited item for the purposes of this bill? I raise those two 
items because quite often people carry a cigarette lighter on their person, particularly if they smoke, and may not 
think of a lighter as being a prohibited item—it might just be necessary for their very bad habit; or some people 
may carry a small pocketknife—maybe a Swiss Army knife–type thing—that has a variety of functions. An 
example of that is that the sister of one of my colleagues has young children and she carries a small pocketknife 
in her handbag because mothers never know when they might need to use a small pocketknife to open an item to 
feed their child. A lot of containers we purchase when we are out at places are quite difficult to open and 
sometimes we need to cut them, and the various other appliances that may be attached to a pocketknife can be 
useful. People do not necessarily regard that as a weapon but rather a useful tool and so may have thrown it in 
their handbag and forgotten about it until they need to find it again. If they were turning up to a Commonwealth 
Heads of Government Meeting event and they had their handbag with them with their various items in it, they 
may not think they had a prohibited item or weapon on them because they use it for X, Y or Z in a practical, 
useful sense. How will those two items be dealt with under this legislation?  

Hon DONNA FARAGHER: With respect to a pocketknife: at this point in time, no, that is not on the list, but as 
the member is aware, items can be added to the list at a later time. With respect to a cigarette lighter: that could 
be seen to be on the list because there is obviously a flammable element to it. In response to a question from a 
member a couple of days ago I said that the police would obviously look at issues in terms of time, place, 
circumstance and whether the person was carrying any other prohibited items. It should be remembered that 
clause 63 contains the rider “without reasonable excuse”. If someone were walking along the street and were 
asked about an item and said that they had forgotten they had it, I think that our very reasonable WA Police 
would think that that was reasonable. 

Hon KATE DOUST: Yes, I can see them nodding!  

My second question in that vein relates to something that has happened to me at the airport when one of my 
children happened to have a spoon that I had to forfeit at the airport; God knows why! If at some point 
pocketknives and cigarette lighters are added to the list of prohibited items and people are asked to surrender 
them, will there be capacity to have those items returned to them when they leave the CHOGM event, rather than 
having to lose them permanently?  

Hon DONNA FARAGHER: As a matter of course, there will be an opportunity for a person who has an item 
that is prohibited to go away and put that item in a safe place and pick it up later. Clauses 26 and 27 detail a 
number of actions that can be undertaken with respect to seizing prohibited items and disposing of them. I hope 
that helps. 

Hon GIZ WATSON: Clauses 26 and 27 do not provide much comfort with respect to the minding of property. 
In fact, they say that the items can be disposed of after 24 hours. 
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Hon Donna Faragher: The same happens with a spoon at the airport, I understand; the person does not get it 
back. 

Hon GIZ WATSON: I am just saying that I do not get much comfort from clauses 26 and 27, because if an item 
has been confiscated, it can be disposed of. 

Clause put and passed. 

Clause 64: Failure to disclose personal details or provide proof of personal details — 

Hon KATE DOUST: I have some questions on this clause, and I think they should be fairly straightforward to 
respond to. Would a person at a checkpoint just outside a CHOGM security area be required to provide his or her 
personal details or provide proof of his or her personal details? 

Hon Donna Faragher: It would be only as a condition of entry. 

Hon KATE DOUST: If a person at a checkpoint refused to provide his or her personal details or provide proof 
of his or her personal details, would that person be guilty of an offence? 

Hon DONNA FARAGHER: For the purposes of this clause, we need to go back to clause 40(2)(c), which 
states — 

require an excludable person to disclose his or her personal details or provide proof of his or her 
personal details (or both) when removing the person from a CHOGM security area;  

It would be an offence only if the person was seeking entry to a security area, or was in a security area, and 
refused to provide that information.  

Clause put and passed. 

Clauses 65 to 68 put and passed. 

Clause 69: Special justification — 

Hon KATE DOUST: I refer to subclause (1), the third line, and the words “a thing”. Those words are very 
broad. What does “a thing” mean?  

Hon DONNA FARAGHER: In this context, a prohibited item. 

Hon GIZ WATSON: If it means a prohibited item, why does it not say a prohibited item? 

Hon DONNA FARAGHER: It is a general term. Prohibited items are the only things that the police will have a 
control over. 

Hon GIZ WATSON: With respect, that is not what it says. It says — 

… a person has a special justification to be in an area, or to possess or be in control of a thing, only in 
the circumstances provided for by this section.  

Hon Donna Faragher: I have just been informed that it could be a vehicle, or a vessel, as well.  

Hon GIZ WATSON: Does that mean that if a person does not have special justification, it will be an offence to 
bring a vehicle into the area as well? It is very confusing. Is the parliamentary secretary saying that “a thing” can 
be a prohibited item or a vehicle? 

Hon DONNA FARAGHER: I need to refer to an earlier clause within the bill to find an example of where 
special justification would be required. For example, at page 29, clause 40(1)(i) states — 

any person who, without special justification, is in possession or has control of a prohibited item in a 
CHOGM security area; 

That is an example of where the special justification provisions come into play.  

Hon GIZ WATSON: None of that makes any difference to whether it would be a lot clearer to say “a prohibited 
item” rather than making it totally broad and saying “to possess or be in control of a thing”. What are we trying 
to provide special circumstances for? Somebody might have a very good reason to have a screwdriver in the 
security area. They may have been asked to fix a light switch or a kettle that had broken down. What we are 
trying to do in part 7, which deals with miscellaneous matters, is envisage that there might be special 
justification for having something in the security area which we are generally trying to prohibit. I do not think 
that we are trying to give justification for something as broad as a “thing”. The clause only provides for special 
exception to the prohibited items; in which case, why do we not say that?  

Hon DONNA FARAGHER: I apologise if I was not exhaustive in my list of “things”. Obviously, there are 
other prohibited items. It could be a vehicle or a vessel. Before the member asks me why that would be the case, 
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when we look at “special justification”, an authorised person or a law enforcement officer would have special 
justification within security areas or wherever it may be to be either in a vehicle or have handcuffs because of the 
fact that they have a special justification. We have to then follow the rest of the clause. It is broader in that we 
are not dealing just with the issue of prohibited items; we are dealing also with those circumstances in which 
authorised persons and law enforcement officers would have a special justification to have “other things”, and 
there we come to the word “thing”.  

Hon GIZ WATSON: I ask the parliamentary secretary to correct me if I am wrong but I thought the provisions 
relating to police officers meant that they would not be inhibited from carrying handcuffs, Tasers, guns, 
truncheons, torches et cetera anywhere in the state in the performance of their duties.  

Hon Donna Faragher: Handcuffs are actually mentioned as a prohibited item in the earlier clause. That is why I 
used the example of handcuffs.  

Hon GIZ WATSON: That would be covered if the clause referred to “prohibited items”. I despair. It is 
unnecessary for this to be so broad. It creates an area of confusion and would create a field day for anyone who 
wants to break this legally. Special justification is meant to be about creating exception to those restrictions. The 
only restrictions that we are talking about are prohibited items and vehicles in that area. I cannot see what else 
we are talking about. The rest of the things that a police officer might have on them are not prohibited items. 
They are weapons but that is another question. Under other law, they are allowed to carry weapons.  

Clause put and passed. 

Clause 70: Onus of proof of lawful excuse etc. — 

Hon GIZ WATSON: I want to point out that this is another area that we object to; that is, the reversal of the 
onus of proof. This clause states — 

The onus of proof of lawful excuse or reasonable excuse or special justification (whether in proceedings 
for an offence against a provision of Part 6 or in relation to the exercise of powers conferred by this Act 
(other than Part 8) lies on the person accused of the offence or who claims to have the lawful excuse, 
reasonable excuse or special justification … 

Basically, the state does not have to make the case. It is up to the individual to prove that they had a lawful 
excuse, a reasonable excuse or a special justification. We object to the reversal of onus of proof, as we do 
usually.  

Clause put and passed. 

Clause 71: Proof of unpublished orders and of appointments — 

The DEPUTY CHAIRMAN (Hon Michael Mischin): There are a couple of amendments proposed to clause 
71 but they seem contingent on proposed new section 13A. 

Hon DONNA FARAGHER: I propose that we hold those amendments and defer consideration of clause 71 
until such time as we have dealt with another amendment standing in my name on the supplementary notice 
paper.  

Clause 71 postponed until after consideration of clause 93, on motion by Hon Donna Faragher 
(Parliamentary Secretary). 

Clause 72: Use of force by police officers and authorised persons — 

Hon KATE DOUST: I have a couple of questions on this clause. Clause 72 refers to special powers. What 
special powers can an authorised person have under this bill?  

Hon DONNA FARAGHER: Again, we have to go back to clauses already agreed to; that is, clause 19, “Power 
to require disclosure of identity”, clause 20, “Power to require reasons for entry to, or presence in, CHOGM 
security areas”, and clause 21, “Power to search persons”. In saying that, there are limitations on searches. That 
is dealt with in clause 21(4), which states — 

An authorised person who is authorised by this section to search a person may do a basic search of the 
person, except that the authorised person must not do a frisk search of the person. 

Hon KATE DOUST: What is meant by “anyone assisting the police officer or authorised person” and why does 
the reasonable use of force to exercise a power need to extend to anyone assisting?  

Hon DONNA FARAGHER: Police officers can call on someone to assist them in an arrest or whatever; that 
occurs now. 

Hon GIZ WATSON: Does the use of reasonable force extend to lethal force? 
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Hon DONNA FARAGHER: No. In any event, we would not equip an authorised person with guns or the like. 

Hon GIZ WATSON: With due respect, a person does not need a gun to kill another person. The term “whatever 
force is reasonably necessary” begs the question of whether an authorised person is covered by insurance or can 
be awarded compensation in the same way that a public officer can be if the authorised person receives an injury 
in the course of that person’s duties. If that is the case, where does it say that in the bill? 

Hon DONNA FARAGHER: It is written in the contract that an authorised person must have insurance. Any 
other person who assists a police officer and is injured would come under the provisions of the Police Assistance 
Compensation Act. 

Hon GIZ WATSON: Given that authorised persons will have significant powers, I go back to clause 53(2), 
which states — 

The Commissioner may appoint a person to be an authorised person only if the Commissioner believes 
that the person has the necessary expertise or experience to be an authorised person. 

Will an authorised person undergo a criminal check or any other form of due diligence? I am thinking in 
particular of people who assist with security. The security industry has a rather mixed record regarding who 
works in it. If authorised persons are taken from the security industry, will the character of those persons be 
checked? Clause 53 requires that consideration be given only to the authorised person’s expertise and 
experience. 

Hon DONNA FARAGHER: I point out that perhaps this question would more appropriately have been asked 
when we were dealing with clause 53, which has been passed. Having said that, I can assure the member that the 
Commissioner of Police will conduct due diligence when appointing authorised persons. 

Hon GIZ WATSON: Why is that not in the bill? 

Hon DONNA FARAGHER: I seek the Deputy Chairman’s advice. We are going back in history to clause 53, 
which we have already dealt with. 

The DEPUTY CHAIRMAN (Hon Michael Mischin): The parliamentary secretary is correct, unless the 
member can relate her question to clause 72. 

Hon GIZ WATSON: Is the exercise of the powers contained in clause 72 limited to being used only within a 
CHOGM security area; and, if that is the case, how is that defined? 

Committee interrupted, pursuant to temporary orders. 

[Continued on page 4085.]  

Sitting suspended from 4.15 to 4.30 pm 
 


